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Abstract In this multifaceted world of cosmic complex diversity there are numerous 
quandaries and predicaments and among these, the persistent dilemma omnipresent in the
field of Competition Law has been taken as the subject matter of the research paper. The
wide ambit of the Competition Act, 2002 along with other various legislations, both operating 
in the Domestic as well as International arena finds its presence in the paper. The authors 
have tried to segregate the paper into two different parts for the better understanding and 
effective competitive analysis of the Law at stake. The nitty-gritty point of Part I is the 
General Aspect of the Competition Act, 2002 and the relationship of the Competition Act with
other domestic legislations. A general understanding of the law along with the benefits and
disadvantages of the Competition Act, 2002 in Pari Materia with the other statutes operating 
in this field of Competition. The main focus of the paper is the concept relating to Vertical 
Restraints enshrined in Section 3 of the aforementioned Act. The second part of the paper
leads us to a deliberate attempt on the part of the author to bring out the various facets of 
the Exclusive Dealership Agreement and Vertical Restraints present in the European Union.
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Exclusive Dealership Agreement: 
General And Indian Context

Backdrop and Introduction

Competition is not defined in law but is
generally understood to mean the pro-
cess of rivalry to attract more custom-

ers or enhance profit. Competition law deals 
with market failures on account of restrictive 
business practices in the market. Competition
in the market means competing for quality, 
price and resources, leading to a market ori-
ented towards consumer rights, fair trade, 
and efficient resource allocation, development 
of small businesses, incentives for innovation
and dispersion of economic power. Modern
day competition law is generally accepted to 
have had its foundations in the Sherman Act
(1890) and the Clayton Act (1914) – both in-
stituted in the United States1. Since attaining 

Independence in 1947, India, for the better 
part of half a century thereafter, adopted and
followed policies comprising what are known 
as Command-and-Control laws, rules, regula-
tions and executive orders2.

The governing legislation in the cos-
mic field of competition laws in India is the
Competition Act of 2002 which replaced the 
Monopolies and Restrictive Trade Practices
Act, 19693.

The main object of the Act is to shift the
focus from curbing monopolies to promoting
competition both in domestic and the inter-
national field.4

The nitty-gritty focus of the Competition 
Act is to benefit the Consumers and Prohibit 
Anti-Competitive Agreements which finds a

1. www.ftc.gov
 Last visited: 29-09-2013 at 15:35.

2. Ibid.
3. See Competition Act, 2002.
4. See Avtar Singh, “ Competition Law: Introduction”, 

East ern Book Company.
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situate in Section 3 of the Competition Act, 
2002. The section declares any such agree-
ments to be void. The section covers agree-
ments in respect of production, supply, distri-
bution, storage, acquisition or control of goods
or provision. Exclusive Dealership Agreement
embraces sole selling or exclusive sale agen-
cies. The Explanatory says that this category 
includes any agreement to limit, restrict or
withhold the output or supply of any goods
or allocate any area or market for disposal or
sale of goods.

Exclusive Dealing
Exclusive Dealing agreements are an agree-

ment to sell a product on the condition that
the buyer takes all (or effectively all) of its 
requirement of that product from the seller5. 
Such agreements have possible anti-compet-
itive effects, but may `velop and market the 
licensed technology, increases licensor’s incen-
tives to develop or refine the licensed technol-
ogy, or otherwise increases competition and 
enhances output in a relevant market.

Exclusive Dealership Agreement 
And Indian Contract Act, 1872

In the leading case of Satyavrata Ghosh
v. Kurmee Ram Bangor6 it was stated that “A 
contract which has for its object a restraint of 
trade is, prima facie void”. Under the pretext 
of Section 27 of ICA if there exists a contract
whether in partial or in general restraint of 
trade such that every such agreement is void. 
Section 277 of the Contracts Act is general 

in terms, and declares all agreements in re-
straint void pro tanto, except in the case speci-
fied in the application and unless a particu-
lar contract can be distinctly brought within
Exception I there is no escape from the pro-
hibition8. A negative covenant, if subsisting
during the existence of contract, must not be
greater than necessary to protect the interest
of employer, nor unduly harsh and oppressive
to the employee”9.

Vertical Restraint In European
Union Background

The Rome Treaty of 195710 established
what is known as the European Union11. 
There are currently 27 Member States. The
Rome Treaty was renamed the Treaty on the
Functioning of European Union (“TFEU”) by
the Lisbon Treaty with effect from 1 December,
2009. The TFEU consists of 358 Articles.12

Much of the EU law is concerned with the 
elimination of obstacles to the free movement
of goods, services, persons and capitals; the
removal of these obstacles in itself promotes 
competition within the Union. EU Competition
law is contained in Chapter 1of Title VII of 
Part Three, which consists of Articles 101 
to 109.13 It is necessary to read these pro-
visions in conjunction with the objectives

5. See Elhauge and Geradin, “Global Competition Law
and Economics: Vertical Agreement that Restrict
Dealing with rivals”, ch. 4, p. 454, Hart Publishing,
Oxford and Port land, Oregon, 2007.

6. (1954) SCR 310.
7. Section 27 in The Indian Contract Act, 1872: 

Agreement in restraint of trade void.—Every
agreement by which any one is rest rained from 
exercising a lawful profession, trade or business of 
any kind, is to that extent void. Saving of agree-
ment not to carry on business of which goodwill 
is sold.—Exception 1. One who sells the good-will 
of a business may agree with the buyer to refrain 
from carrying on a similar business, within speci-
fied local limits, so long as the buyer, or any person

deriving title to the good-will from him, carries on
a like business therein, provided that such limits
appear to the Court reasonable, regard being had 
to the nature of the business.

8. See Id.
9. Superintendence Company of India v. Krishan, 

1980 AIR 1717, 1980 SCR (3)1278.
10. The Treaty of Paris of 1951 had earlier established

a special regime for coal and steel which contained
provisions dealing specifically with competition;
this Treaty expired on 23 July, 2002.

11. The original name ‘European Economic Community’ 
was replaced by the ‘European Community’ by the
Maastricht Treaty of 1992, which, in turn was sub-
sumed into European Union by the Lisbon Treaty
of 2009; it follows that references are now to EU, 
not to EC, competition law. 

12. The Treaty on Functioning of European Union.
13. Competition Law, Richard Whish and David Bailey,

7th Edition, pg 50.
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and principles laid down in the TFEU and
also the Treaty on European Union (‘TEU’). 
Article 3(3) provides that one of the EU’s ob-
jectives is a highly competitive social market 
economy.14 The Lisbon Treaty repealed Article 
3(1)(g) of the EC Treaty that established as one 
of the activities of the European Community 
the achievement of a system of undistorted 
competition. In Kornkurrensverket v Telia 
Sonera Sverige AB15 the Court of Justice re-
ferred to Article 3(3) TEU and Protocol 27 on 
the internal market and competition (annexed 
to TEU and TFEU), as though there was no 
difference from Article 3(1)(g) EC.

With almost 497 million citizens16, the EU
combined generates an estimated 30% of the
world’s nominal gross domestic product. The
need for a common European Competition 
Policy has been recognized from the very be-
ginning of the European Communities. At the
European summit of 22 and 23 June 2007, in 
Lisbon, it was greed that both the Treaty on
European Union and the Treaty establishing
the European Community will be amended by
a new Treaty of Lisbon to have most provi-
sions of the European Constitution included. 
In the EC Treaty, the principal competition 
rules were set out in the Articles 81 to 89
of the EC Treaty and are positioned in the
Part Three, Policy of the Community, Title
VI, Common Rules, Chapter 1. They relate
to anti-competitive behaviour by an enter-
prise, which has an effect on trade between
Member States, and are aimed at preserving
and enhancing competition rules by different 
means.17

Vertical Restraints and Economics
It is evident that the EC competition policy 

comprises a delicate balance of multiple objec-
tives. Three Community objectives that pro-
mote competition within the Community are 

central: an open trade free policy, the internal
market and an active competition policy. 

Credible competition policy requires com-
petition law enforcement: Cartel cases, merger
cases, abuse of dominance cases.18 But compe-
tition policy is not only about cases. It is about 
putting in place the condition for companies to 
deliver better goods and services to the con-
sumers.19 In European Union, the model or 
concept of a ‘social market economy’ takes a
central position. Article 2(3) of the Treaty of 
Lisbon reads as ‘The Union shall establish an
internal market’. It shall work for the sustain-
able development of Europe based on balanced
economic growth and price stability, a highly 
competitive social market economy, aiming at
full employment and social progress, and a
high level of protection and improvement of 
the quality of environment.20

The competition process leads not only to 
competitiveness and greater economic efficien-
cy, but also to increased social and consumer 
welfare, which plays an important role in the
EU Treaty. The focus on consumer benefit can
be evidenced by the wording of the competi-
tion rules itself.

In the European belief, it is crucial for a 
social market economy that the economy is 
not left alone, but that a strong framework is
created that ensures (a) that social standards
and other objectives of society are respected
and (b) that the beneficial workings of market 
forces are not blocked, restrained or distorted
by short-sighted actions of the market actors 
themselves. Economics in the EC Competition
Rules comes into play twice: first, in the de-
sign of the EC competition rules and secondly 
in their application. The first aspect is a nor-
mative one embodied in the EC Treaty in the
sense that European society demands a social 
market economy including the functioning of 

14. Id. at pg. 50
15. Case C-52/09 [2011] ECR I-000.
16. The Role of Economic Analysis in the EC Competition 

Rules, 3rd Edition, Doris Hildebrand, pg 1
17. Ibid.

18. Neelie Kroes, Being Open About Standards,
European Commission for Competition Policy,
Open Forum Europe, Brussels, 10th June 2008.

19. Id at pg 7, 8.
20. Title I, Common Provision Article 3, Treaty on 

European Union.
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competition. The second aspect is the concrete 
application of economics in the EC competi-
tion rules.

Vertical restraints may be broadly de-
fined as provisions contained in agreements 
between a supplier of goods and services and 
an acquirer of those goods and services. The
assumption is that the output of the supplier
and output of the acquirer are complimentary. 
Vertical restraints typically restrict the sup-
plier from supplying the same or similar goods
or services to certain other potential acquir-
ers and/or restrict the acquirer from acquir-
ing such goods and services from certain other
suppliers and/or from entering into supply
agreements with certain potential acquirers.
Similarly, terms that impose minimum, fixed 
or maximum resale prices constitute vertical 
restraints, as do conditions that the acquirer
shall resell a minimum or fixed quantity of the 
acquired goods or shall provide specific ser-
vices in connection with their resale. Vertical 
agreements are therefore those that arise in
a channel of distribution between firms at dif-ff
ferent levels of trade or industry i.e., between
a manufacturer and wholesaler, between a 
supplier and customer or between a licensor
of technology and his license.

A channel of distribution is the structure 
of intra-company organization units and extra-
company agents and dealers, wholesale and
retail, through which a commodity, product,
or service is marketed. Channel strategy is
one of the most challenging and difficult com-
ponents of international marketing programs. 
With larger multinational companies, operat-
ing via country subsidiaries, channel strategy 
is an integral part of the total marketing pro-
gram and must either fit or be fitted to prod-
uct design, price and communications aspects
of the total marketing program. Smaller com-
panies are often blocked by their inability to
establish effective channel arrangements.21

The core problem to vertical restraints in
the past was the Commission’s adherence to
the doctrine of economic freedom. However, this

approach had two flaws. First, this approach 
can be applied to virtually every contract. And
secondly under this approach there is no prin-
ciple which provides a means to distinguish 
between a benign and an anti-competitive re-
striction.22 The impact on competition and effi-
ciency of any vertical agreements and distribu-
tion system very largely depends very largely 
on the market context and the barriers to entry.

The impact of the draft Commission 
Regulation on the application of Article 81(3) 
of the Treaty on categories of vertical agree-
ments and concerted practices was discussed
in Committee X’s sessions at the Business 
Law International Conference in Barcelona 
in September 1999. The Commission adopted
a new Block Exemption Regulation (BER), 
Regulation (EC) No. 2790/1999 on December 
22 1999. These regulations covered distribu-
tion and supply agreements.

Vertical agreements of the category de-
fined in this Regulation can improve econom-
ic efficiency within a chain of distribution or 
production by facilitating better coordination 
between the participating undertakings; in
particular, they can lead to a reduction in the
transaction and distribution costs of the par-
ties and to an optimization of their sales and 
investment levels.23

The Earlier Commission Regulation
4087/88 included a variety of clauses thereby 
including all the key matters to be included
in franchising agreements. A significant factor 
to be seen while drafting a franchising agree-
ment under the old Regulation was picking up
(amending where appropriate) or discarding
the clauses contained in the rules provided in 
the Regulation. The result was that the basic 
form and contents of all franchising agree-
ments in Europe were dictated by the contents
of Regulation 4087/88.24

21. Id, at pg 258.

22. Id, at pg 278.
23. Global Competition Law and Economics, Einer

Elhauge and Damien Geradin, Hart Publishing 
2007, at pg 454.

24. How Will the New Vertical Restraints Regulations
Affect Franchising?, by Inigo Igartua,
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The BER and the guidelines represented 
a radical change in the treatment of verti-
cal agreements. It was the first important 
step by the Commission in its comprehensive 
modernization process towards the so-called 
more economic based approach that was very
significant according to the modern economic
thinking as the Commission believed that in 
the field of competition law economics is an
unavoidable companion.25

It can be presumed that, where the share 
of the relevant market accounted for by the 
supplier does not exceed 30%, vertical agree-
ments which do not contain certain types of 
severely anti-competitive restraints generally 
lead to an improvement in production or dis-
tribution and allow consumers a fair share of 
the resulting benefits; in the case of vertical
agreements containing exclusive supply obliga-
tion, it is the market share of the buyer which 
is relevant in determining the overall effects 
of such vertical agreements on the market.

Article 101(3) – TFEU
All the Member States of the EU have sys-

tems of competition law, in large part mod-
elled upon Articles 101 and 102. Some Member 
States require that domestic law should be
interpreted consistently with the EU rules,
thereby reinforcing the alignment of EU and
domestic laws. Under the regime introduced 
by Regulation 1/200326 the Commission shares
the competence to apply Articles 101 and 102
with national competition authorities (‘NCAs’)
and national courts; of course NCAs and na-
tional courts can also apply domestic law to
agreements or practices, to also apply Article 
101 and 102 where those provisions are ap-
plicable. In its report on the functioning of 
Regulation 1/2003 the Commission reported
that Article 3(1) had led to a very 37 signifi-
cant increase in the application of Articles 101 
and 102, ‘making a single legal standard a 
reality on a very large scale’.27

Recital 8 of the Regulation 1/2003 states
that it is necessary to create a ‘level play-
ing field’ for agreements within the internal 
market. What this means is that, if an agree-
ment is prohibited under EU competition law,
it should not be possible for an NCA or nation-
al court to apply stricter national competition 
law to it; this may be termed a ‘convergence
rule’.28

Those agreements which are prohibited 
by Article 101(1) and which do not satisfy 
Article 101(3) automatically void by the vir-
tue of Article 101(2). Article 101(1) prohibits 
those agreements, decisions by associations
of undertakings and concerted practices that
are restrictive of competition. Those agree-
ments in particular are prohibited, which fix
purchase or selling prices, control the market,
keeping one party in an advantageous posi-
tion, make contracts subject to obligations on 
other parties which have no connection with 
the subject of such contract.29

The Treaty does not define an ‘undertak-
ing’. The Court of Justice held in Hofner and 
Elser v Macrotron GmbH30HH  that the concept of 
an undertaking encompasses every entity en-
gaged in an economic activity regardless of the 
legal status of the entity and the way in which 
it is financed. The fact that an organization 
lacks a profit-motive or does not have an eco-
nomic purpose does not in itself mean that 
an activity is not economic. Activities provided 
on the basis of ‘solidarity’ are not economic; 
not is the exercise of public power.31 Article
101 does not apply to agreements between
two or more legal persons that form a single
economic entity: collectively they comprise a 
single undertaking and there is no agreement
between undertakings.

25. Supra note 7, pg 279.
26. Council Regulation (EC) No. 1/2003, Official Journal 

of the European Communities L1/1.
27. SEC (2009) 574, para 25.

28. See the European Commission’s Guidelines on the
application of Article [101(3) TFEU] OJ [2004] C 
101/8, para 14.

29. Treaty on the Functioning of European Union, 
Official Journal of the European Union, C 83/88.

30. Case C-41/90[1991] ECR I-1979, [1993] 4 CMLR 
306, para 21.

31. Supra note 4, p. 86.
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The application of Article 101(3) to agree-
ments, in particular by the Commission, was
for many years controversial. In essence the
complaint of many commentators was that
Article 101(1) was applied to broadly, catching
many agreements that were not detrimental to 
competition at all.32 Article 2 of the Regulation 
1/2003 confirms well settled case law that bur-
den of proof is on the Commission, the NCAs
or the person opposing an agreement in a 

national court to show that it infringes Article
101(3). The Commission must examine the
arguments and evidence put forward by the
undertaking relying on Article 101(3). Article 
101(3) foreshadowed the advent of block ex-
emptions by providing that the prohibition in
Article 101(1) could be declared inapplicable
both in relation to agreements and to catego-
ries of agreements.
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